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MVEMORANDUM AND ORDER
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On April 11, 2003, Suaner Acevedo Espinosa filed a
petition for a wit of habeas corpus pursuant to 28 U S.C. 8§
2241, challenging the | awmful ness of a final order of renoval
entered agai nst her by the Board of Immgration Appeals (“BIA").?

The Court will deny the petition.

Backgr ound

The followng facts are taken fromthe I nm gration

Judges’s (“1J”) and the BIA s decisions. The petitioner is a

native and citizen of Colonbia. She illegally entered the United
! The petitioner sent a letter to the Court on April 11
2003, challenging the final order of renoval. This letter was

docketed as a petition for a wit of habeas corpus. A fornal
petition was sent on May 12, 2003.
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States in January of 1985 and becane a | awful pernmanent resident
in 1990.°2

On March 12, 1995, the petitioner attenpted to reenter
the United States after returning from Col onbia. She was
arrested at the airport and charged with conspiracy to inport
heroin into the United States. She pled guilty and was convi cted
on April 12, 1996, under 21 U . S.C. 8§ 963. She was sentenced to
120 nonths in federal prison

The petitioner was charged as excl udabl e under the
Imm gration and Nationality Act (“INA"), and she applied for a
wai ver pursuant to 8§ 212(c) of the INA, 8 U S.C § 1182(c)
(repeal ed 1996).° The wai ver was denied by the |J on Decenber
18, 1997. The petitioner appealed to the BIA and argued that she
was not afforded a fair hearing. The BIA upheld the IJ's
deci sion on January 13, 1999, finding that she had a full and
fair hearing and that the IJ properly denied the 8§ 212(c) waiver.

She then filed this petition for a wit of habeas corpus. The

2 The 1J decision stated that the petitioner becane a
| awf ul permanent resident in 1988.

3 Section 212(c), before its repeal, authorized a waiver
of renoval for certain permanent residents. The waiver was
granted or denied at the discretion of the Attorney Ceneral.

I NA, 8 212(c). The 8§ 212(c) waiver was repealed by the Illegal

| mMm gration Reformand I mm grant Responsibility Act of 1996

(“I'' RIRA") and the Antiterrorismand Effective Death Penalty Act

of 1996 (“AEDPA’). That repeal was not retroactive. See INS v.

St. Cyr, 533 U. S 289, 297, 326 (2001). The governnment does not

argue that the petitioner was barred fromseeking 8 212(c) relief
by 1l RIRA and AEDPA.
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petitioner was inproperly renoved fromthe United States to

Col onbi a on February 2, 2004.°

1. Analysis

Al t hough the petitioner has been renoved fromthe

United States, her petition survives the renoval. See Chong v.

Dist. Dir., INS, 264 F.3d 378, 382 (3d Cr. 2001) (holding that

custody is neasured at the tine the petitioner filed the habeas
petition). The Court is limted inits review under § 2241 to
questions of |aw and may not review the I1J’s and BIA s

di scretionary determ nations. See Bakhtriger v. Elwood, No. 02-

4134, 2004 U.S. App. LEXI'S 4603, at *30 (3d Cir. Mar. 10, 2004).
The petition challenges the 1J's denial of the 8 212(c)

wai ver . Under Bakhtriger, this Court cannot reviewthe

di scretionary denial of the waiver.
The petitioner also seens to nake a very general due

process claim?® The |J addressed the nerits of her 8§ 212(c)

4 The governnent concedes that the renoval of the
petitioner was inproper. Resp. to Pet. at 7. The Court issued
an Order on April 14, 2003, which states “that the United States

and all its departnments, agencies, executives, agents, and
enpl oyees are enjoined fromrenoving petitioner fromthe United
States until further Order of this Court . . . .” The Court is

troubl ed by the governnent’s disregard of the explicit |anguage
of the April 14, 2003 Order in renoving the petitioner fromthe
United States wi thout a subsequent Order vacating the injunction.

5 In the appeal to the BIA the petitioner alleged that
she was denied a full and fair hearing.
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wai ver request. The BIA reviewed and affirmed the 1J’s deci sion
on appeal. The petition alleges that the I1J found the petitioner
statutorily ineligible for the waiver. The 1J, in fact,

determ ned that she was eligible for the waiver but denied it as
a matter of discretion. The petitioner nmakes no argunent as to
how she was deprived of a full and fair hearing.

An appropriate Order follows.
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ORDER

AND NOW this 6th day of April, 2004, upon
consideration of the petitioner’s Petition for Wit of Habeas
Cor pus, and the Governnent’s response thereto, |IT IS HEREBY
ORDERED that the petition is DENIED for the reasons stated in a

menor andum of today’ s date.

BY THE COURT:

MARY A. MCLAUGHLI N, J.



